
     Tennessee Chapter, Chickasaw Group
      P.O. Box 111094, Memphis, TN  38111

August 21, 2014

Mr. Gregory G. Nadeau, FHWA Deputy Administrator
Ms. Pamela Kordenbrock, FHWA Tennessee Administrator
Ms. Sabrina David, FHWA Director Field Services, TN
Mr. Gary Fottrell, FHWA Environmental Program Engineer
cc: Mr. Toks Omishakin, TDOT Asst. Commissioner/ Environmental Bureau Chief
cc: Mr. Jim Ozment, TDOT Director, Environmental Division
cc: Ms. Margaret Slater, TDOT Environmental Manager
... via email

Esteemed FHWA Executives;

Regarding plans (SFEIS) to build Kirby Parkway (aka Shelby Farms Parkway) through Shelby Farms Park in
Memphis, Tennessee-- The Sierra Club Chickasaw Group (West Tennessee) strongly requests that FHWA 
delay publishing an ROD at this time, unless the ROD agrees that building the road is not the proper 
thing to do at this time.  We do support a negative ROD.  This letter is sent with the unanimous 
concurrance of the Sierra Club Chickasaw Group's Executive Committee.)

There are many reasons to request this delay, some of them have been documented in our previous 
submissions through the standard process.  Some of them are new, and may not be known to you.  This 
letter documents the new ones as well as reviewing some of the most significant "older" ones.. But 
additionally, I request to meet with you and/or other senior FHWA officials in order to make our case in 
person, and to have the opportunity to present to you ALL of our reasons for requesting this delay.

First, the Memphis City Council has voted to defer by 12 months any decision on funding the local 20% 
share.  This vote, and the discussion that lead up to their vote clearly indicate that Memphis is not 
convinced of the need for the road.  At a minimum, Memphis' elected leadership wants more 
justification of the expenditure, especially at a time when budgets are so constrained.  
   =>It would make no sense to publish a positive ROD now since the project could not proceed anyway 
without Memphis' approval and funding.

Secondly, the project's Advisory Team of stakeholders (some called it the "CSS Team") that guided the 
project as TDOT prepared the DSEIS, signed a document agreeing to certain assumptions, one of which 
was that "Tractor/Trailers would not be allowed".  Subsequently, we have learned that such a restriction
could not be enforced unless a Federal law to that effect was passed.  It's now been eight years since the
Advisory Team signed their document and the highway's proponents have not succeeded in getting the 
Tractor/Trailers restriction passed.  They have recently pushed our Congressman and Senators quite 
hard on this issue, hoping to get an amendment added to the new Transportation bill, but they failed.  It 
is important to note that the Shelby Farms Park Conservancy's "de minimis" letter assumed that the 
Tractor/Trailer restriction would be passed.  
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   =>The Tractor/Trailer restriction is the will of the Advisory Team, and any ROD which might approve 
plans for the road should at a minimum be deferred until a Tractor/Trailers restriction is passed by 
Congress.

Third, the Shelby Farms Park Conservancy has written a de minimis letter stating that "considering the 
mitigation proposed, the impacts to Shelby Farms Park are considered de minimis (minor). SFPC concurs 
that the project will not adversely impact the activities, features, or attributes that qualify the Park for 
protection under Section 4(f) of the Transportation Act of 1966."  
   =>But, they have provided no justification for agreeing to a de minimis determination- no awareness 
of the issues, and no recounting of the mitigations which they have been "promised".  Further, they 
have made no attempt to rebut the significant issues which we believe prove that any suggestion of a 
"de minimis impact on the park" is clearly unsupportable.  There are numerous facts which prove this:  
a) the 128+ acres taken to build the road is clearly a large land taking, not "minor"; b) the 128+ acres is 
more than 3 times larger than any previous de minimis determination; c) TDOT and the project's 
planners made no effort to estimate the number of acres taken by the roadway in either the DSEIS or 
SFEIS documents (the figure of 128 acres is from the Sierra Club's efforts to add up various numbers 
buried within the DSEIS and SFEIS documents); d) when challenged by the above points, TDOT provided 
a new number in their April 2014 "Dispositions" document, but provided no documentation for their 
calculations.  (In fact, when we requested to see their calculations and/or maps, they initially told me 
"we have no documentation for the calculations, no maps nor even a list of assumptions." They later 
provided some proprietary graphics files with no documentation.);  e) the Parkway design includes a 
huge Interstate-style interchange which has many traffic lanes- 11 at one point, which is hardly 
"insignificant"; f) the Parkway design has five significant water-related environmental impacts which 
have not been sufficiently addressed, and it is impossible to claim a de minimis impact until these issues 
are properly addressed; g) the Conservancy stated to the public that they would not support building of 
the road until numerous issues were addressed (some have been addressed and some have not, but 
they have not made any effort to show/ explain/ convince/ justify to the public that all of their listed 
issues have been addressed; h) the Conservancy's de minimis letter made no mention of any of their 
initial challenge issues, nor of any of the mitigations which they believe counter the various negative 
aspects of the road.

Fourth, also from the Conservancy's de minimis letter, they state that "Alignment Q was excluded from 
the 2008 Conservation Easement which is held by the Land Trust for Tennessee."  Actually, this 
statement is false.  In truth, the 2008 Conservation Easement does not exclude any specific roadway 
alignment.  Rather, the Easement's appendices define the boundary of the park's entire 4500 acres in 
"Exhibit A", while "Exhibit A-1" excludes a vague definition of "Land for proposed 'Parkway right-of-way' 
to be used for Shelby Farms Parkway and Walnut Grove Road widening and improvement projects."  
Clearly, the Conservancy's Easement allows for other alignments of the Parkway, and even for other 
road configurations-- “Alignment Q” was never mentioned in the Easement.  Further, it is important to 
note that the Easement (in the very first paragraph of "Section II") grants to the Conservancy "for the 
purposes of protecting, maintaining, preserving, and enhancing the conservation, natural, scenic, 
agricultural, scientific, recreational, and parkland resources and values of the Property, including 
without limitation, the fields, forests, open spaces, vistas, wetlands, lakes, ponds, and streams of the 
Property, the biological and ecological integrity and value of the Property, and the use of the Property 
by the public as an urban park, in keeping with such protection, maintenance, preservation, 
enhancement, and for other purposes incidental, necessary, and appropriate to the foregoing, such 
grant being subject to the terms and conditions hereinafter provided."
   =>Thus, since the "grant" clause is early in the Easement, much before any vague exclusion of land for 
a parkway, the Conservancy MUST place "protecting, maintaining, preserving and enhancing" the many 
"attributes and values" of the property, before it can consider allowing a vaguely defined portion of its 
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property to be given up for any road, much less an un-needed (the need issue is discussed below) road.  
By concurring with de minimis, they are not meeting their responsibilities.

Fifth, TDOT's Public Hearings had numerous faults surrounding de minimis as well as other issues.  
Specifically, a) neither Public Hearing discussed or presented the full list of environmental impacts 
(breeches in the aquifer, leaching from the landfill, dumping runoff into the Wolf River, taking land 
within the 100-year floodplain); b) TDOT advertised the 2013 meeting as "Public Hearing and Section 4(f)
de minimis determination", but never explained what a "Section 4(f) de minimis determination" meant, 
nor what the public's role in the determinaton would be; c) When TDOT was asked to advertise the 
specific role of the meeting in simple English, TDOT's Project Manager said "We use our standard ad 
format, and we never define de minimis", and this is in direct conflict with TDOT's own PIP (public 
involvement procedures) which state that jargon must not be used; d) the newspaper notice about the 
meeting contained an extremely inaccurate map as a representation of the actual location of the 
roadway, thus the public was mislead about the area that would be affected by the roadway.
   =>Thus, TDOT failed to properly inform the public about its important role in a de minimis 
determination.  This makes any de minimis determination "bogus", and unenforceable.

Sixth, the Advisory Team, which was organized with the objective of highlighting and addressing the 
needs and concerns of all stakeholders using a CSS process (as documented in the minutes of the 
2/10/2005 Partnering Meeting), DID NOT properly address the project's environmental issues, even 
though Advisory Team members highlighted the importance of such issues in that first Advisory Team 
meeting.  In fact, the other Advisory Team meetings never discussed the environmental issues (This can 
be proven by reading the minutes of these meetings).  Most significantly, breaches into the Memphis 
aquifer and dumping runoff into the Wolf River were never mentioned to the Advisory Team, and 
leaching from the adjacent landfill was only mentioned in the context of possibly building the 
interchange over the landfill (which was rejected because it cost too much).  Further, the public was not 
properly informed of these issues and the planned mitigation strategies (See handouts to 12/13/2007 
and 9/23/2013 Public Hearings- only some of the environmental issues are mentioned in the handouts). 
   => Thus, the project team (staff and consultants) did not meet its responsibilities the Advisory Team, 
and the Advisory Team did not meet its responsibilities to the public.  Some believe that as a result of 
the project team and Advisory Team not addressing and not properly communicating these 
environmental issues, that the Advisory Team's efforts should be considered illegal, or at least invalid.

Seventh, participants in the Advisory Team were told that they would be using a CSS process, which 
requires all reasonable alternatives would be considered, that all significant impacts and issues would be
addressed, and that the public would be intimately involved.  Well, this didn't happen!  Advisory Team 
meetings were tightly controlled, limited input was sought, and limited alternatives were considered.  
Comments that were outside of the desires of the moderator of the meetings were minimized.  The set 
of alternatives considered was very quickly narrowed to 2 very similar alternatives- other approaches 
like "urban interchange", fixing Farm Rd (the current Sierra Club recommendation), traffic management 
strategies, or other alignments (for example, any location outside of the chosen environmentally 
sensitive area) were never considered.
   => This makes the Advisory Team process only a "shell" of what a proper CSS process should be.  The 
public and at least some of the group's participants were misled about their ability to have useful input 
into the process.

Eighth, we have been told that the environmental issues would be addressed in the ROD's "green pages"
which would state basically that "the environmental issues will be addressed in Final Engineering", and 
that the project would have to halt if engineering could not effectively mitigate the issues.  At first blush,
this might sound OK, but it makes "approval" of the engineering mitigations a "can of worms" which we 
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are not satisfied with.  It is not clear WHO will determine that the solutions/mitigations to each 
environmental issue was "satisfactory", nor is is clear HOW they will make each determination.  Given 
the long history of this project and its predecessors, and the failure of these projects in meeting proper 
communication and public decision making procedures, the only valid method of determining the 
acceptibility of each solution/ mitigation is to have an unbiased panel empowered to reviw and evaluate
each mitigation plan as it is developed and published.
   =>Therefore, we strongly request that if an approval ROD is to be published, that it should empower 
an independent panel to render pass/fail judgment on the engineered solution to each environmental 
issue (including new issues which are identified during engineering).  This panel should be made up of 
three qualified environmental engineers-- one of the three should be appointed by TDOT, one by local 
environmentalists, and one by FHWA but approved by both TDOT and local environmentalists.  This is 
the only way to be sure that the engineered mitigations truly resolve all of the environmental issues.  
Since environmental issues were not properly addressed nor communicated in the past, empowering 
such an independent panel is the only way to ensure that the environmental issues are properly 
addressed.

Ninth, the Shelby Farms Park Conservancy and the City of Memphis have apparently agreed to a "side 
bet" for an "Access Management Project" immediately east of the project's boundaries.  The 
Conservancy required this as a condition of their agreeing to publish their de minimis impact letter. This 
Access Management project is described by Memphis' Mayor (in a letter to the Conservancy) as an "at-
grade, un-signalized  intersection allowing left-in, left-out movements", but the Conservancy describes it
as a "Green Bridge over Walnut Grove Rd".  There are no drawings or even informal sketches of which of
these 2 approaches would be used, or of what this physical facility would look like, nor even a clear list 
of which modes of travel (pedestrian, bicycle, auto, truck, service vehicle, equestrian) would be 
accommodated.  There has been no analysis of the effectiveness of this approach in dealing with traffic, 
congestion, environmental or other issues.  Additionally, there has been no communication with the 
public about this "auxiliary" plan, which the Conservancy considered integral to approving the project 
and to writing their de minimis letter.
   =>But, whichever approach is used (at-grade intersection, or green bridge), it is clear that there are EIS
issues, and also Section 4(f) issues.  If Memphis and the Conservancy plan to use Federal funds to pay for
that project, and they plan to take park property to build the Green Bridge and/or at grade intersection, 
then 4(f) requirements must be followed.  
   =>As an absolute minimum, no approval ROD on Shelby Farms Parkway should be issued until 1) a 
competent engineering drawings are published, 2) numerous questions surrounding this new 
intertwined project are properly addressed, 3) legal requirements regarding EIS and/or 4(f) documents 
are properly determined, and 4) the relevant EIS and 4(f) analyses (if required) are completed, published
and reviewed by the public. 

Tenth, is a very basic issue- "Is the road actually needed?"  Certainly, every plan to build a road should 
clearly prove that that road is needed.  This should always be true, but especially when local, state and 
Federal budgets are so tight.  But, the need for this road has never been proven.  Actually, it is clear that 
the facts show that the road is not needed- a) traffic near the park has not grown in 10 years; b) the 
plan's forecast for 2010 was too high by 42% (note that even the SFEIS, published in 2012, showed this 
42% over-forecast for 2010, even though the actual data was already available); c) we have shown that 
there is a reasonable, much less expensive alternative which can handle current volumes, and even the 
too-high projected volumes (an alternative which was never analyzed), d) current congestion is caused 
by traffic diverting to avoid I-40/240 construction; e) the less expensive alternative could have and 
should have been implemented 10-20 years ago, but was delayed thus causing countless hours of delays
for drivers traversing the Park (and encouraging them to often lobby for building the "planned" road to 
fix the problem); and f) in any case, the less expensive alternative should be implemented now to avoid 
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the congestion, delays and pollution that will occur over the next 4-6 years while waiting for the 
Parkway to be constructed (if it is approved).  
   => TDOT, in their April 2014 "Dispositions to Comments" argues that a more recent traffic count shows
that traffic is now increasing, and therefore our comments hold no weight. But TDOT's Feb 2014 traffic 
counts are invalid and very misleading because traffic near and through the park has been highly 
disrupted by congestion caused by the reconstruction of the nearby I-40/240 Interchange.  Substantial 
traffic diverts to alternate paths, like Walnut Grove Rd and through the park, attempting to avoid the 
construction.  Traffic counts near the park during the construction period are not representative nor 
predictive.  
   => The road is not needed-- due to trends, forecasts, and the existence of a better, cheaper 
alternative.
   => No business decisions should be made based on any of these numbers.  Decisions should be 
delayed until after the I-40/240 construction is complete and traffic re-stabilizes, when traffic counts 
would be much more representative.
   => The better, cheaper alternative should be implemented NOW in any case to minimize congestion/ 
delays/ pollution over the next 4-6 years while the Parkway project, if approved, goes through the 
process (ROD, legal challenges, final engineering, property acquisition, construction).

Finally, as you know, the SIerra Club Chickasaw Group passed a resolution last September, and 
submitted it in conjunction with the 9/24/13 Public Hearing, stating that we no longer support plans for 
the Parkway.  Unfortunately, we forgot to include the following statement in our resolution, "RESOLVED 
that the Sierra Club Chickasaw Group now officially removes its signature from the 'Shelby Farms 
Parkway Advisory Team, Team Recommendations' document."  We now officially add that statement to 
our resolution. 

As stated and described above, there are many reasons to not approve the current plans for the road.  
In this "short" letter, we have provided some of the numerous very strong reasons for not publishing a 
positive ROD at this time.  We believe that our full list of issues is best addressed in a face-to-face 
meeting.  Therefore, we request such a meeting with appropriate officials as soon as possible.

Further, we request that FHWA defer and withhold any plans they may have of publishing a positive 
ROD at this time.

We appreciate your careful attention to this matter, and we look forward to meeting with you in the 
near future, and certainly before any ROD is published.

Sincerely,

Dennis Lynch, MS MIT
Sierra Club Tennessee Chapter Transportation Chair
Sierra Club Chickasaw Group (West TN) Transportation Chair
dmlynch@alum.mit.edu
901-213-6088
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